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a

and SM Commercial

Respondents

IJrn,nt>,,.,.,

unless otherwise specified).

herein as

of

secured indebtedness

approximately $1. 5 million.
Washington Federal made a successful credit bid at
$765,000. Washington

claim

Court,

foreclosure sale in the amount of

entry

~u.s,u»~u-

R. Simpson,

District Court

Washington
had
property as

B.

was thereafter tried to

finding that Washington

to

subject

the foreclosure date. Washington

Course

now appeals to

Court.

Proceedings.

On January 31, 2014, Washington

filed

against

Commercial

Properties, LLC. R., Vol. 1, p. 15. Washington Federal requested the appointment of a receiver to
assume control over nine (9) commercial condominiumized rental units at the base of Silver
Mountain in Kellogg, Idaho (hereafter "the subject property"). Washington Federal later amended
its Complaint to include a claim for judicial foreclosure of a Deed of Trust secured by the subject

1

had

was an
communicated to Washington Federal.

at pp. 69-75.

Hulsey formally objected to Washington

inadmissible

filing

(R., Vol. 1, pp. 220-222). Notwithstanding the objection,

stipulated to entry of an Order on

Washington Federal's request for the appointment of a receiver and a property manager. R., Vol.
1, pp. 234-57.

March 17, 201

stipulated Order and appointed
R., Vol. 1,

a receiver

answered Washington

was
W ashlngton Federal.

at

Washington Federal

41, 50).

416-17

moved for summary judgment on
18,2014,

of Foreclosure.

amount

at pp. 732-42.

parties

Judgment and Decree

a Decree
Foreclosure provided in pertinent

part:
•

Judgment was entered against Hulsey, and in favor
in the amount of$1,487,517.62.

Washington Federal,

•
•
•
at

to

ri?>T,~>'tt\

judgment should enter post-foreclosure.
736-42. Paragraph 9

the

9. That the Court specifically retains jurisdiction to determine the sole
remaining issue after Sheriff's sale of the fair market value of the foregoing property
as of the date of the foreclosure sale for the purpose of determining whether Plaintiff
is entitled to entry
a
judgment against Defendant Michael R. Hulsey.

at

739. The Judgment was certified as final.

at

741. Neither party appealed the

Judgment.

2014. R., Vol. 3, pp. 831

. On October 29,201

Defendant SM Commercial Properties,
.S. Bankruptcy Code.

filed a
then-scheduled Sheriff's

at

824-26. The

was cancelled.

On December 22, 2014, the U.S. Bankruptcy Court entered an Order granting Washington
Federal's motion for relief from the automatic stay, thereby allowing

Sheriff's

to again go

forward. Id. at pp. 869-73. The Sheriff's sale was re-noticed for March 5, 2015. Id. at pp. 943-46.
The sale took place, as noticed, and Washington Federal was the high bidder for the property based
upon a credit bid of $765,000. See Ex. 16.

to
evidence.

the

a

§

108.

1

, 677

490 (Ct. App.

1984)." Id. at p. 1
Washington Federal presented valuation testimony from
who opined that
was $780,000.

subject property as
Ms. Mundlin was cross-examined at

Mundlin, an MAI appraiser,
the date

the foreclosure sale

Washington Federal offered no

of

owner of
subject

property, as of the date of foreclosure, was at least $1.5 ...... ~~- ..

pp. 175-76. Hulsey based his

opinion on several factors, including his ownership and ,uu,uu,"-'"''""'H of the
years, two
million and one

property for ten

subject property (one for $1.5

$2 million), and (3) his thirty (30) years of experience

real estate management,

O\vnership, and investment, including his previous licensure as a real estate sales person. Tr., pp.
153-56, 170-76; Exs.

V.

4

taking
nothing thereby.

Vol. 7, pp. 1751

Washington
and costs
Judgment and

and Hulsey both requested that the
to proceedings that followed
ofForeclosure.

Vol. 6,

Court award them attorney
18,

of

1479-81 (Washington

14 stipulated
151

1532

or costs for proceedings
7,

timely appealed
denied

Federal relief on

the

claim

atp. 1694. Washington

District

request for an

award of attorney fees. Id. at p. 1735. Hulsey timely cross-appealed from the

Court's denial

Federal also timely appealed

his request for an award of attorney fees and costs. Id. at p. 1727.

Facts.
Jeld-Wen, Inc., a large privately-held company headquartered in Oregon, acquired the Silver

t:

.)

at
to

] 58-61. 1

itself.

August

2005, Hulsey purchased

subject property

158.
South
was

("South Valley").

$2,000,378.

sum

a loan from

5

Valley loan

an

North
purpose
was to add another layer ofliability protection to

concerns about

conveyance
Mountain

Included in the Addendum hereto at Exhibit A is a copy of page 20 of the Mundlin
appraisal (Trial Ex. 22), which shows a "breakdown" of the nine (9) commercial condominium units
at issue, including square footage, tenant, and use. Five (5) of the nine (9) units have been occupied
since construction by Silver Mountain Corporation, Jeld-Wen's operating entity for the Silver
Mountain Resort. The uses to which these five (5) units have been put include the Resort lobby, the
Resort gift shop, the Resort's retail space, and the Resort's janitorial and storage facilities. Mundlin,
Washington Federal' s valuation expert, readily acknowledged that the units which Jeld-Wen/Silver
Mountain Corporation leased were "critical to the ski resort operation" and that it "is highly unlikely
they will go vacant." Ex. 22, p. 35.
6

to
to
matured, South Valley

5 (at

matured

Valley Bank's

Bank was merged into

including

Hulsey loan. Id.

to

the
the close
time

2013,

voluntary

to Washington

was $1,213,751.

balance owed

matured, the Resort had

J.
and Jeld-Wen

to
170-71.

a

on

subject only to the offeror's ability to simultaneously
Resort,

had

independently listed

sale.

was

2

Mundlin conceded that "it would make sense" for a purchaser of the Resort to acquire
Hulsey's nine (9) commercial condominium units. Tr., pp. 79-81. In fact, the subject property
2

would have a greater value to the purchaser of the Resort than it would to any other person. Id. This
is an example of the valuation concept known as "assemblage," where "a given piece of property
may have a greater value compared to its stand-alone value when it is acquired by someone as part
of an overall package that could include adjacent property." Id.
7

1,
proposal.

5

28, 2014 settlement offer to

communicated a
Washington Federal. R., Vol. 1,pp. 69-75;
discussion
of starting

Koon, which Koon

settlement offer included a short valuation
prepared at Hulsey's

settlement dialogue."

specific purpose

counsel, suggested to Washington

property, based on

that

for

be

$578,000.

"to start a

1,
the

15.

(R., Vol. l, pp. 69-75), argued

Federal

it was entitled to

of a deficiency judgment, and

2,

s

Washington

Federal didn't provide Mundlin with Hulsey' s cover letter of transmittal, which clearly indicated that

Koon's "Valuation" letter, prepared for settlement purposes, imputed no rents for
vacant portions of the subject property, utilized a capitalization rate of eleven percent (11 %), and
made no provision for the ability to prospectively reduce ad valorem taxes. Based upon these
assumptions, Koon said that the value of the subject property would be Five Hundred Seventy-Eight
Thousand Six Hundred Twenty-Seven Dollars ($578,627). Id.

8

an

to

a

(Order
Defendant

On October 29,
property, filed a Petition

Relief under Chapter 11 of

824-26. As a

noticed

to the subject

U.S. Bankruptcy Code. R., Vol.

pp.

October 30, 2014 was cancelled. Shortly

thereafter,

offeror

proposed to purchase
was "subject to

the
Jeld-Wen."
Washington

moved

so as to allow
s
and

Myers, Chief Judge of the

objected to

matter came on

Bankruptcy Court. See

7.

Washington Federal argued to Chief Judge Myers, among
•

things, as foHows:

amount due under
Note secured by the subject property totaled
$1,487,517 as of August 18, 2014, exclusive of accruing interest and fees.

9

•
•
•
it

turn

5 at pp. 2-5. SM ~~'""'"·-·-

a bona fide,

third-party
On December 18,
Motion

Relief

Judge Myers entered his oral ruling, granting Washington
Stay.

so

Judge Myers did not determine the fair

market value of the subject property. Chief Judge Myers concluded
of the subject rWf',1"\Pl"TI was

to

... and the

debt are

push . . . . So, in that regard, I
there is no equity."

value

that

even if the

market value

most recent third-party

"the offer
the vernacular, a

IS

to

than the amount

debtand

7, p. 12.

On March 5, 2015, the subject property was sold by
to the District Court's Judgment and Decree of Foreclosure.

Shoshone

Sheriff pursuant

16. Washington Federal

purchased the property based upon a credit bid of $765,000.
On September 22, 2015, the sole remaining issue (whether or not a deficiency judgment
should enter) was

to

Comi. Washington Federal relied exclusively upon the vaiuation

opinion of Appraiser Mundlin.

Following post-trial briefing,

10

on
,..,

bid

I'

1

ON
1.

Whether the District Court correctly determined that there had been no
specific
finding as to
market
of the subject property, in
proceedings
the United States Bankruptcy Court, sufficient to satisfy
the requirements for application the doctrine collateral estoppel?

2.

Whether the District Court's findings of fact that Washington Federal had
to satisfy
burden to establish the
of a deficiency or
amount thereof were clearly errorn~otts

3.

denying Washington
an
attorney
and costs it
Judgment and Decree of Foreclosure?
Whether
District Court erred in
portions of the Affidavit of Roy
submitted by Washington Federal
request for
attorney fees?

5.

wbether the District Court Erred in denying Hulsey's request
an award
of the attorney fees and costs he incurred following entry of the stipulated
Judgment and Decree of Foreclosure?

6.

V/hether Hulsey is entitled to an award of attorney fees and costs incurred on
appeal?

1 1

J

j

5

~-··-<'~U-

,us,J~;,vo;~;,< to enter a
a mortgage on real property
greater than
difference between the mortgage indebtedness, as
decree, plus costs of foreclosure
sale, and
value
property, to be
by the Court in the decree
taking
such value.

a foreclosure

§

08. "Reasonable

property, for purposes

in this context is the same as

" Thompson

establishing entitlement to a deficiency, is a question of fact See, U,
30

300
as follows:

When a court trial has been conducted, we
not set aside the lower court's
findings
fact unless they are clearly erroneous.
52(a); =~~...:...:....=-=...:...:....==,
125 Idaho 46, 50-51, 867 P.2d 920, 924-25 (1993); Christensen v. Nelson, 125 Idaho
663,665,873 P.2d 917,919 (Ct. App. 1994). We do not weigh the evidence, nor do
we substitute our view of the facts for that of the trial court.
Rather, we defer to
the trial court's opportunity to judge the credibility of witnesses appearing personally
before it.
However, we exercise free review over the trial court's conclusions of
law to determine whether the court correctly stated the applicable law,
whether
the legal conclusions are sustained by the facts found ....

to be given the testimony of an appraiser or other expert witness is a
question for the trier of fact. Roemer v. Green Pastures Farms, Inc., 97 Idaho 591,
593,548 P.2d 857,859 (1976); Farberv. Howell, 111 Idaho 132, 1
721 P.2d 731,

45, 1

300

citations

District Court Correctly
Bankruptcy
Had Made No Specific Factual Finding as to the
Market Value of
of Applying the Doctrine of
the Subject Property Sufficient for
Collateral Estoppel.
to the subject

October

pp.

a

11

November 5, 20

seeking
11

§

to complete the
5. In support of its motion, Washington Federal

judicial foreclosure under its Deed of Trust.

argued that it was owed, under the Judgment and Decree of Foreclosure, the sum of $1,487,517.62
as of August 18, 2014, plus accruing interest thereon, Sheriff foreclosure fees, attorney's fees and
costs. Id. at p. 4. Washington Federal claimed, based upon one of the four (4) appraisals it had

1 '1

LJ

it is
not
from stay.

objected to
6.

argued that it

million offer of purchase the Debtor had received
also made the Bankruptcy

in the ..,.,.,.,,..,"',on based upon the $2
August of 2013. See Exs. 6; 25; U. SM
aware that it had received a more current
7 (p. 11);

offer,

two

property,

(Unit 8)

was
was not encumbered

Court's

Washington
pp. 170-73.

offers

and V) were specifically conditioned upon the offeror's ability to simultaneously acquire the Silver
Mountain Resort from Jeld-Wen. See

U, V.

Washington Federal' s motion for relief from stay came on for hearing before the Bankruptcy
Court. Chief Judge Terry L. Myers heard Washington Federal's motion. See Ex. 7. Chief Judge

14

issue
362(g)(2),

on

structure of Section 362(d)(2) ... [and] the
decision [2014
Westlaw 642.876] reflect[] that under the caselaw, equity for purposes of362(d)
if there's value
subject
excess
are
by that property....
7, pp. 7-8.
motion for

granted
7.

4.

15,

Washington
estop Hulsey

to collaterally

that
contesting the fair market value

foreclosure date). R., Vol. 5,
argument.

15, one week before trial,

Vol. 6,

1206-13.

as

5,

15 (the

opposed Washington Federal' s collateral estoppel

1342-54.

The District Court correctly rejected Washington Federal's collateral estoppel argument,
value of the subject property. R.,

finding that Chief Judge Myers did

SM Commercial had no equity in the

Vol. 6, pp. 1467-68.

15

identical

148 Idaho 116, 219 P.3d 440 (2009). Judge Myers
subject property at

point

Myers determined that even

determine the fair market value of the

let alone on the

Judge

the property was worth $1.5 million, there was no equity and that

Washington Federal was owed $1.5 ,,,,,,..

v

...

am
to
362(d)(2),
a moment
regard to the question of equity, the debt of Washington Federal is asserted to be
debtor.
approximately $1.5 million, and that estimate is not challenged by
creditor also specifically represents that it has a current MAI appraisal establishing
a value of the real property at $780,000.
The debtor initially argued that [an] August 2013 offer[ ] to purchase the
property at $2 million, established a higher value. At
debtor represented that
another newer offer to purchase the property, this time for $1.5 million has been
made.
It appears from the representations at the preliminary hearing that both offers
were made by entities in which an individual, Dan Cox, is involved. The present
offer is contingent on the purchaser acquiring not just the property owned by the
debtor, but the Silver Mountain ski area that it abuts. It is also contingent on closing
by January 31, 2015, some
days from now.

16

Group
days is feasible.
credible and should

lS

these purposes.

Additionally, even
Cox Group proposal would be considered, the offer
now and the Washington Federal debt are both approximately $1.5
It's the
vernacular, a push,
that's before considering
claims that may be secured by
the property....
value is

to be

amount of

is no equity.
Judge Myers could have found that
the fair

=~,v,,,~,_

$1.5 million,

value
would

the same was $1.5 million.
no deficiency.

"no equity"

deficiency."

IS

was no equity

property even

the fair market value

the property was

a

issues

the doctrine of collateral

was no specific
Washington Federal

admits as much when it states "it is true that Judge Myers' final oral conclusion oflaw that there was
no equity in the property and did not explicitly state that the $780,000 was a finding of fact .... "
Appeliant's

at p. 20.

1 '7
l /

to

On appeal, Washington

court should

to

the virtually
Units

submitted by its

at trial."

Appellant's

Ms.

Washington

so doing,

was

Washington

same, the
Mundlin' s determination

Vol.

value not to

other valuation
correctly held

as a matter

the wholly-discredited

1

of Mundlin, the

Washington Federal had failed to satisfy its burden

existence of a deficiency and

fact, "Ms.
no
Court

both the

amount thereof.

Mundlin's Opinion
to the
Value
Subject Property Was Predicated Upon Multiple Flawed
Subjective Assumptions.
Washington

Mundlin appraised the subject property
p. 58. Mundlin's

appraisal (Ex. 22) concluded that
1 0
10

no less than four (4) times.
value

subject property, under

or
conceded on

multiple

assumptions.
Q.

Implicit both of your opinions, both as to the leased fee and the
1s a
certain semblance of subjectivity. You would agree with me, would you

A.
example, there is no
and fast formula that would
rate to use if a reasonable investor was attempting to
subject property

A.
p.

us what

s correct.
took note:

Memorandum Decision,

is usual and standard in
appraisal industry,
Mundlin made several
subjective assumptions in reaching her opinion as to fair market value, including,
imputed vacancy rate, lease rates (actual and market),
reimbursements
(including
and tax burden),
capitalization rate.
a large
degree, the credibility on Ms. Mundlin's opinion as to fair market value turns upon
the objective reasonableness of her subjective assumptions and the information she
considered reaching her opinion.
Defendant does not take exception to the overall methodology of Ms.
Mundlin 's appraisal, the income capitalization approach, but he does disagree with
some of her assumptions, and the information she considered and did not consider,
and her ultimate opinion as to fair market value.

19

p. 36).

investor's

B to

Addendum

99.

presents

to

area

the

subjectivity,

"Income Approach to Value (Leased
"
lease rates are used
(even if they are below market) for purposes of determining "gross potential income." Tr., pp. 98100. If a leasehoid is vacant, then for purposes of the valuation analysis, rent is imputed at market
rates. Id.
of the tenants on the subject property (Wild Cat Pizza and Mountain Cafe &
Espresso) were month-to-month tenants. Id.
rent of Wild Cat Pizza ($6.30 per square foot) and
the rent of Mountain Cafe & Espresso ($3.78 per square foot) was less than the going market rate
($12.00 per square foot). See Ex. 22, pp. 36-38. Even though the leases of Wild Cat Pizza and
Mountain Cafe & Espresso could be terminated on thirty (30) days' notice, Mundlin utilized the
below market rates for purposes of her valuation methodology rather than the higher market rates
4

20

p.

one encounters
subjectivity,
the higher the

area
other words,

calculation
estate taxes, the lower the

one arrives at

area

expense necessary to

"

the
"net operating income."
has

calculated, we

at

area of subjectivity,

1s an

how an

investor would
5

tenant stability,

would

if the

pp.

36-38.

Mundlin found that a tenant such as NAP A
a perceived solid entity,
would equate to a 6.1 % capitalization rate in Kootenai County (next
to Shoshone County).
p. 94. Mundlin further conceded on cross-examination that
capitalization rate applicable to a
tenant like NAP A would be no different the leasehold was in Shoshone County as opposed to
Kootenai County.
p. 108. At the same time, Mundlin wholly-disregarded, for purposes of
applying a capitalization rate to
subject property,
was
largest private company
5

in the State of Oregon and, like NAPA Auto Parts, analogous to a "coupon" book. Tr., pp. 52-53;
94-95. For purposes of determining a capitalization rate to apply to at least the five (5) of nine (9)
units included in the subject property and leased by Jeld-Wen for Silver Mountain operations,
Mundlin chose to simply ignore objectively verifiable facts supporting the use ofa capitalization rate
21

as

to
onno
million and $2 million offers received by Hulsey in November

V) and in August of

offers about a

2013

78, 123-24.

Mundlin's Opinion
Satisfy
of America's Standards With
Property
5,
at$1,367,710.
County

one

rates

state.

p.

p. 87.

property tax expense,

incorporated by Mundlin in her ,,,,,.~,,.,~ Approach to Value, was $32,023 based upon au assessed
$1

0.

At trial, Mundlin was questioned about her utilization of an excessive property tax expense:
Q.

Now, you're a member

the Appraisal Institute; right?

of 6.1 % to the Silver Mountain leaseholds. Even Mundlin had to agree that, with five (5) of the nine
(9) units at issue occupied by Silver Mountain, "that is attractive" from au investor's perspective
because, they're critical to the Resort's success and "they're probably not going to go away." Tr.,
p. 45.

22

I
my market value even though
a move that direction?
the property's worth $780,000 to a prudent
based
your analysis,
taxes, ,vould
not?

who is looking at it
and

certainly should try, yes.

A

probably
to
$780,000 on an
to
Equalization] or go to the Shoshone County Assessor and get the
taxes

We know that

that

IS

Well, of course.
pp. 92-93 .
......... ,,L.u,,F,

obligations
of $14,000

the ad valorem property tax burden in a manner consistent with Mundlin's

the
year.

and

standards

pp. 88-93) results

a property tax savings

pp. 95-97. In other words, by reducing annual property tax expenses by

the
of the subject
Mundlin's inconsistencies were not lost on

tax savings

$229,000.
finder of fact:

Ms. Mundlin
a reasonable manager
contested
tax
valuation of
property through the tax equalization
which was assessed
at $1,367,710. She admitted that if that process were successful, it would result in
a substantial reduction of the tax burden, which is a factor determining reasonable
market
She admitted a
the assessed
Mundlin's opinion
taxes
to just under $18,000
increase net income
fair market value ....
Court finds Ms. Mundlin did not
adequate
to the effect
excessive assessed
the property, as said assessment would effect tax
sale.
burden and the fair market value of the property at the
6, p. 1473.
Mundlin Depressed the Fair Market Value
Property by Inflating Management Fees.
Mundlin's opinion of value, based upon her utilization of the Income Approach to Value,
utilized a management fee of ten percent (10%) of both potential "rental income" and potential
"expense reimbursements." Ex. 22, p. 36 (Addendum to this Brief at

At the same time,

36,

and

acknowledged,
3.

rates
Mundlin

91. Nonetheless,

respect

tenant
82-88.

85);
Koon's $850

had no

Koon' s management

tenant

same rate

86).

collected rents (excluding tenant

equates to about 8.6% of

reimbursements). Nonetheless, Mundlin utilized the
rent

at

not

reason to

ten percent

0%) management fee of

client.

Mundlin' s utilization of an excessive management fee, greater than existing market values,

was not

6, p. 1
,.=-~~~-..

&,

Property
Rates.

Depressed the
Market Value of
Subject
Utilizing Subjectively-Unreasonable Vacancy

utilized in

purposes
across-the-board

vacancy

a

subject commercial
sold and valued individually.
five (5) Silver
have never
(3)

Mundlin's

rate of twenty-two

is a separate

(Jeld-Wen) leaseholds
they were

4 and

Silver Mountain (Jeld-Wen) is a "strong" tenant and its five (5) leases are
"critical to
Resort's success," so "they're probably not going to go away."
p. 45.

When asked what vacancy rate she would impute under an "Income Approach to Value (Leased

was
rate to use
base

is the
Resort.

Unit is "integral" to

Unit as a stand-alone property.

operations and there is no impediment to selling the

p. 65.
the

Notwithstanding
have been leased by Silver Mountain since
as

to

operations, she

one without

characterized

a vacancy rate

as
Q.

with any
that a
1 would not believe a five percent
appropriate given the variables we've discussed?
Would

say that again?

Q.

You - you're unable to testify that a seasoned investor
to buy Unit
1 based upon the assumptions we've just discussedcomponent,
hotel lobby, two five-year leases -you don't know that a reasonable investor
might not assume a five percent (5%) vacancy?

A.

I don't know for sure what they would assume. You know, it could be five
percent (5%). It probably wouldn't

(22%).

same

to

or 6
that the
imputed vacancy rates used by Ms. Mundlin
under the existing facts."

her appraisal were excessive

were not reasonable

Vol. 6, p. 1472. Mundlin's use of excessive vacancy rates had the

effect of reducing income and thus lowering the fair market value unreasonably. Id.

7.

Mundlin Artificially-Decreased the Fair Market Value
Subject Property by Utilizing an
Capitalization Rate 8.25%.
"Income Approach to Value (Leased

utilized an across-the-board

capitalization rate of 8.25%. Mundlin' s aggressive use of an 8.25% capitalization rate as to all units
within the subject property (including the five

units leased to Silver Mountain/Jeld-Wen) resulted

in an artificial decrease in Mundlin's resulting opinion of fair market value.
Mundlin analyzed market capitalization rates

North Idaho, which ranged from 6.10% for

a NAPA Auto Center in Coeur d'Alene to 8.75% for an office building on Anton Avenue in Coeur
d'Alene. See Ex. 22, p. 34. Mundlin testified that the lower capitalization rate used to value the
lease was because NAPA was a strong tenant with near zero vacancy.
cross-examination, Mundlin acknowledged

p. 53.

Mountain (Jeld-Wen) was the

not

(30)
ten (1

years at

estate

and

subject property,

capitalization rate:
Q.

Based on
estate experience, investment, and manaigernern that
you've offered your testimony about, do you have an opinion
what
capitalization rate or rates would be reflective of the
market
of the
subject property using an income analysis as of March 5,201
be
we
ata
mean,
basically purchased by I believe its Om,ni Corporation or Omix. It's an $88
billion company. That's a lot more
NAP A
sell the United
(6) on the Jeld-Wen
States. So I would use the capitalization rate
properties, and I would
with
appraiser
at 8.25
on the balance of the properties.

177-78. Mundlin's use of an overly-broad and
with five (5) leaseholds that have never been vacant, was
market conditions.

when dealing
unreasonable and not reflective of

District Court agreed. R., Vol. 6, pp. 1473-74.

two

"was

aware of the

to

"

Washington Federal argues

the

weight

as

as of reason, is
at p. 34

Washington
V

does not note,

Uand

all purposes."
Q.

Mr. Copple, now, with regard to
that Defendants' exhibits
, W, X,
m
litigation without further proof?
Court:

Mr. Copple:

Z are

exhibits, we have agreed
all

second was V as in
your Honor.

pp. 32-33. Washington Federal also independently introduced into evidence its own copy of the
$2 million offer
to

admissibility

as a separate exhibit (Ex. 25).
the transcript of

Judge

1n
JV

32. Washington Federal also stipulated
oral ruling

which further

context
a

Q.

to

right?

A.

s correct.
And
recording an
r:,rn·o-",=,uv,uu of sale is
correct.

right?
s correct.

correct?
That's correct .... I was not aware of them ....
pp. 75-76. Mundlin testified that the first time she ever saw the two
and V) was "probably" a week before the trial.

p. 123.

District Court correctlv determined, as a matter of

that:

independent offers (Exs.

ep<::na,em offers

V)

a valuation concept knovvn as

"assemblage. Assemblage acknowledges
a greater
overall package

instances,

compared to its stand-alone value when it is

79.

"

of property may
by someone as part of an
VVU.UJ\, H i , ~ s ~ c u u

aware

was not made
did not
the

subject
as

and

trial,

(as

admitted

as to the amount

81.

rebuttal exhibits

(Exhibits DD through II). These six (6) rebuttal exhibits, offered for impeachment purposes, each
followed the

methodology utilized by Mundlin (Ex. 22,

vacancy rate

was reduced
the

was utilized;

and the real estate tax expense was modified dO\vnward consistent with Mundlin's opinion of value.
subject property increased to

correctly caleulated.

pp. 108-09.

D

a cap rate of
that the valuation
note that

had

never been vacant since they were constructed in 2005. Mundlin conceded that the applicable

Copies of Exhibits DD through II are attached in the Addendum hereto as Exhibits
C through H. Respondents have contemporaneously moved the Court, pursuant to IAR 30, to
augment the record with copies of Exhibits DD through II. Said Exhibits were admitted at trial. Tr.,
pp. 110-11; R., Vol. 6, p. 1475. Copies of Exhibits DD through GG were also included in the
Clerk's Record as part of Hulsey's post-trial argument. R., Vol. 6, pp. 1446-49. They were
inadvertently omitted from the Clerk's Record prepared for this appeal.
6

and
rate
E

was $1
value had been

determined based upon

modified assumptions.

rates were imputed

106-07.

the vacant suites

management expense was
was equalized;

a zero percent vacancy allowance was

the Silver Mountain/Jeld-Wen

F
the
based
On appeal, Washington Federal represents to the
at

cross-

In closing argument, by written submission,
pointed out to the Court that the
value of the subject property, utilizing Mundlin's methodology, was in excess of $1,550,000 based
on the following assumptions: imputed market rents for the two (2) vacant suites and for Wild Cat
and Mountain
a five percent (5%) vacancy rate
Mountain/Jeld-Wen leases;
a forty percent (40%) vacancy rate for the remaining four
units; use of the actual Jim Koon
management fee; equalization of the taxes; and a 6.1 % cap rate for the five (5) Jeld-Wen leases and
an 8 .25% cap rate for the remaining four (4) leases. R., Vol. 6,
l
I to the Addendum
hereto).
7

were
admission.
objection is overruled. Impeachment
are not
Order for disclosure.
be useless if they were disclosed
to
advance.
relevance goes to
assumed to be correct. They just
differences
usmg
the methodology
had she used
subjective assumptions with
regard to
matters which have been changed by Mr. Magnuson.
agreed
methodology
terms
are
admitted
purposes.
110- 1.

Utilizing

examples

the testimony of
Court

thoroughly reviewed and considered the
distinctions and inconsistencies raised
examination of Ms. Mundlin; because
conflicting
Hulsey, a licensed real estate broker and experienced commercial real estate investor
and manager, supported by the assemblage value theory; because of the omission of
the contingent offers by Washington Federal; and because of the profound change in
appraisal value illustrated by Mr. Magnuson's hypothetical changes to Ms. Mundlin' s
subjective
the Court does not find
Mundlin's determination of fair
market value
$780,000 to be credible. . . .
the Court's decision is
based upon weighing the conflicting evidence and the credibility of Ms. Mundlin's
value. The Court
Ms. Mundlin's
fair
opinion of

erroneous.

filed suit,

After
Washington Federal' s request

to

the appointment of a receiver.

to

Vol. 1, pp. 234-57. Hulseythen
3,

stipulated

of Foreclosure awarded Washington Federal $66,183.95

Judgment

granting

an

attorney fees and

as

at

Neither
the
Washington Federal is
against

739. On

dismissing with

all

Washington Federal
$26,706

LfvvvLHU'vL

aeJ·1c1enc:vjudgment

23, 201

moved for an award

Judgment"
6,

attorney

1508-09.

costs, seeking an award of

attorney fees incurred following entry of the stipulated Judgment and Decree of
attorney fees incurred in

Commercial Properties,

excluding any costs and attorneys' fees incurred with regard to

bankruptcy, "but

preparation and trial on the issue

and

m

costs.
fees, which were
pp. 1513-

120(3). Id. at
On

after entry
Defendants' claim to an award

Judgment

of

Id. at

attorney fees was made pursuant to I.C. §

1512.
8, 2016,

Order,
a

1

denied Washington

The District
incurred

of the

attorney
Vl.'-''-'<VJI.Uv,

It was (and is)

specious for Washington Federal to suggest that "neither party prevailed on the issue
of the collateral before [the] Court at trial .... "

Vol. 6, p. 1491.

the value

singular issue tried to the

Court was determined adversely to Washington Federal. Washington Federal did not prevail
in any way, shape, or form as to any matter pending before the District Court following entry of the

an
Washington

a

to note

also fails
an award of

expenses of foreclosure ($5, 76 L 73) through

stipulated

Those claims were determined

fully

,,

as

With respect to the deficiency
the

the

Judgment and

that was

following
was undoubtedly

Defendants. Washington
support of

it prevailed at trial on September
an award of attorneys'

and costs,

prevailing party has no right to recover costs or attorney fees.

Deed of
anon~ ' Eighteen Mile Ranch, LLC

v. NordExcavating&Paving, Inc., 141 Idaho 716, 117 P.3d 130 (2005); Hackettv. Street, 109Idaho
261, 706 P.2d 1372 (Ct. App. 1985).
The District Court held as follows:
'10

.JO

Here the Plaintiff prevailed on
a judgment,
and order for sale and related attorney
and costs. However, Plaintiff did not
prevail on its claim for a deficiency judgment because it failed to prove the fair
market value of the collateral on the date of foreclosure sale. As a
the Plaintiff
recovered approximately one-half the amount its claim and it recovered
that portion by stipulation. The Court finds the Plaintiff is not the prevailing party
litigation and is not entitled to an award of
and costs.
l

1

to

s

was an

Court's denial of Washington
an
offees was
also proper on the following bases: (1) the fees which Washington Federal sought were not incurred
in proceedings before the District Court; (2) Washington Federal waived any request for fees
incurred in the Bankruptcy Court by failing to make a request for an award of the same in that
proceeding; (3) there was no exhaustion of remedies by Washington Federal through a request for
fees in the Bankruptcy Court; (4) SM Commercial Properties, LLC was the only party to the
bankruptcy, and, as such, an award of fees against Hulsey was inappropriate under any and all
circumstances; and (5) Washington Federal's claim for fees under the Loan Documents, as a claim
in contract, merged into the unappealed Judgment and Decree of Foreclosure that Washington
Federal drafted. R., Vol. 6, pp. 1537B.
8

39

to

at p. I

respective

value of the subject property.

an unswom, third-party's opinion as to

contravention of

objected to Washington
408)

hearsay

Hulsey

at p. 1

evidence not admitted at

Vol. 7,p. 718.

properly F,'U"",.'"''""

as
at
on the

to
was not admitted at
objection and "''uun.,,.,

Vol. 6, p. 1537.

it
District

properly sustained

motion to strike.

On appeal, Washington Federal argues that Cuzner' s inadmissible hearsay statements about

nor
"was justified

at trial, were probative because they showed that Washington Federal

going to trial on the fair market value .... "

Appellant's Brief at

45.

IS

408, and was never admitted at
Court's determination to

same was proper.

an
award
was

to
stipulated (and

prevailing party

District Court abused its discretion by

unappealed) Judgment and Decree of Foreclosure, and
to

R.,

$31,440

6,

1510-17.

Respondents Hulsey and SM Commercial
to an Award of Attorney Fees and Costs on Appeal.
Respondents Hulsey and SM Commercial Properties,
on appeal, pursuant to Idaho Code § 1 120(3) and
41

41.

request an award of attorney fees
Washington Federal for

§

an
§

417.
an

to

417.

§
on appeal

to

§

16 Opinion No. 105

(September 28, 201

as

so

"

CONCLUSION.

upon

reasons

set

and SM

all respects

proceedings
Foreclosure, and
award Hulsey

II
II
II

District

the

Court should reverse the District Court's
Commercial Properties,

$31

of

matrix

p.

B

Mundlin's "Income Approach to Value
(Leased
Analysis

C

Income Approach to Value (Leased
trial hypothetical No. 1

Exhibit DD;
110-11;
Vol. 6, pp. 1446-49;
1475-76

D

Income Approach to Value
trial hypothetical No.2

Exhibit
Vol. 6, pp. 1
1475-76

E

Income Approach to Value (Leased
3

F

Income Approach to Value (Leased
trial hypothetical No. 4

Exhibit GG:
Vol. 6, pp. 1~~···-=~
1475-76

Income Approach to Value (Leased
trial hypothetical No. 5

Exhibit HH;
pp. 110-11;
R., Vol. 6, pp. 1446-49;
1475-76

Income Approach to Value (Leased Fee):
trial hypothetical No. 6

Exhibit II;
pp. 110-11;
R., Vol. 6, pp. 1446-49;
1475-76

J

Income Approach to Value
hypothetical
1

p.36

l;

MORNING
iMPROVElvfENT

&
Gross Building Area
Gross Rentable or Usable Area (GP.A
or GUA):
Footprint

sf (based on floor

8,367 sf (based on floor plans)
8,367 sf

The following table indicates the breakdown of the building area:

. ."

,

.-

. ~ .. _T,p,nt

.... ·lrilp~ovementtietaif '_.,.,,' . - ..

. ,:...

t·

-

..• J

_. . ""· .. ,~Ui!Atea J:Ln~li.vjded lnteresi

Bldg A #1

Silver Mountain Corporation - lobby

Bldg A #2

Silver Mountain Corporation - Gift Shop

Bldg A#3

Silver Mountain Outdoors - Bike Storage

1,558 sf
119 sf
246 sf

Bldg A #4

Silver Mountain Outdoors - Retail SpaC€'

1,732 sf

Bldg A #5

Vacant

Bldg A#6

Silver Mountain Corporation - Janitorial space

587 sf
227 sf
1,393 sf
1,112 sf

Bldg B #7A Wildcat Pizza
Bldg B #78 Mountain Cafe & Espresso
B #7C Vacant

sf

Totals

sf

0.00855456
0.00065340
0.00135072
0.00950995
0.00950995
0.00124640
0.00764589
0.00610570
0.00764859
0.05222517

This rental property is located within the Silver Mountain Resort in Kellogg. Idaho, specifically the Morning
Star Lodge Addition. There are two buildings with the Morning Star Retail condos in them. Building A has
six rental units. Morning Star Lodge lobby/Gift Shop/Bike Storage/Janitorial Space lease out several of the
parcels and the largest amount of space at 2,150 sf. Morning Star Ski Shop encompasses 1,732 sf. Wildcat
Pizza and Mountain Cafe lease two of the three suites in Building B that is owned by SM Properties.

Exterior
Foundation:
Frame/Walls:
Exterior Wall Finish:
Windows:
Roof System:
Roof Cover:

Poured, reinforced concrete foundations and footings
Steel and Concrete
Board and Batt and Synthetic cement siding
Aluminum framed, Double pane
PVC single-ply membrane
Metal and Membrane

Interior
Floors:
Walls:
Ceiling Finish:

Carpet, laminate, smooth concrete
Painted drywall
Exposed metal trusses and beams with exposed insulation.

·---.
.. ""'" - ... ·~ . -· .... ... -- -. - ·-© 2015 Valbridge Property Advisors/ Auble, Jolicoeur and Gentry, Inc.
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MORNING ST AR LODGE
INCOME CAPiT AUZATiON APPROACH

PP.OPEC/TY /\O\/ISCiP $

As discussed previously, the commercial buildings in Kellogg are in the process of being reassessed. A 25%
reduction in the assessed value would potentially add $8,367 to the NOi for both the Fee Simple and Leased
Fee analyses. The implied overall capitalization rate increases t o 9.3%, which is an attractive rate for an
investments of the subject's age and quality, desp ite the resort town location.

Income Approach Conclusion - Leased Fee Analysis
Based on the forecast of net operating income and the selected direct capitalization rate, the results of the
direct capitalization analys is indicate a Market Value indication of $780,000, developed as shown in the
following table.
INCOME APPROACH TO VALUE (Leased Fee}

Morning Star Lodge "As Is "
Gross Potential Income
Rental Income

Silver Mountain Corporation

Ski Shop
Suite 5 (NNN)
Wildcat Pizza (NNN)
Mountain Cafe & Espresso (NNN)

Suite Zc (NNNl
Gross Potential Rental Income
Expense Reimbursements

Area

Annual Rent

Rate

2, 150 sf
1,732 sf
587 sf
1,393 sf
1, 112sf

X

.Lill.sf

X

X

X

8,367 sf

$59,525
$27,012
$4,696
$8,773
$4,205
$16,716

$27.69/sf
$15.60/sf
$8.00/sf
$6.30/sf
$3.78/sf
$12.00/sf
$14.45/sf

8,367 sf

X

$120,927

~

$7.83/sf

Total Potential Gross Income

Vacancy Allowance

$186,418

$186 :111:l

X

.:.iillll2

.2.2.illllf.

Total Effective Gross Income

$145,406

Operating Expenses
Reimbursed Expenses

Real Estate Taxes RD
Insurance
Utilities (HOA)

8,367 sf
8,367 sf
8,367 sf

X
X

$3.83/sf
$0.21/sf
$3.69/sf

Maiateaaace & Bepaics

B..3.61..if

X

~

.$.8.17

Subtotal

8,367 sf

$7.83/sf

$65,491

X

$32,023
$1,757
$30,874

$145,406

X

10.0%

$14,541
$0

Beplacemeot Bese[l.(es

B..3.61..if

X

$.0..lQill

.$.8.17

Total Operating Expenses

8,367 sf

X

$9.67/sf

Management Fee

CapitaHzatjon Rate
Indicated Value
Rounded to nearest $5 000

As a test of reasonableness, I have considered the existing income in place ba sed on my analysis of revenues
and expenses provided by the Receiver for this analysis. This summary, previously used in the estimate of
operating expenses, is presented on the following page with a projected net operating income at 2014
year-end of $68,591.
This income has little risk and represents the subject's current cash flows. The implied overall ca pitalization
rate is 8.8%, which is well within the range of overall capitalization rates from the saie comparables.

.. - ···-·. - ... ~.
.. . . . ... '
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#I
INCOME APPROACH TO VALUE
(LEASED FEE)
Gross Potential Income:
Rental Income:
I(

Silver Mountain
Ski Shop

p, S ,s ,,

$59,525.00
27.012.00
$86,53 7.00

SUBTOTAL:
Suite 5 (NNN)
Wildcat Pizza (7 A) (NNN)
Mountain Cafe (7B) (NN"N)
Suite 7C (NNN)

$~ ,
11

le 'l c.,

~. J )3

f+S IS,,

'f,-a.os
I Ct, 7 t ii

SUBTOTAL:
Gross Potential Rental Income
Total Expense Reimbursement (tax reduction of $13,770.00)
Total Potential Gross Income

$

3~ '390

$

J20 ,'ta 7

I

$51,721.00 1

$ 1]J,e,4%:

Vacancy Allowance:
Silver Mountain/Ski Shop l5-%)
(Suites 5, 7A, 7B, and 7C) ~

%)

${i_3d.7)
$ (?,5<,t,)

Total Effective Gross Income:
Operating Expenses:
Reimbursed Expenses:

$

Real Estate Taxes
Insurance
Utilities (HOA)
Maintenance & Repairs
SUBTOTAL:

/C,0 1 755

$ 18,253.00
1,757.00
30,874.00
$
837.00
$5 1,72 1.00
10,200.002
837.00

Management Fee
Replacement Reserve
Net Operating Income:
Cap Rate
Indicated Value

$

'11 ,'117
8.25%

$

IJ

t 87, 8'(2..

ADDENDUM C

Expense Reimbursements per Mundin (p. 36) less $ 13,770.00 tax overstatement.

1

Aug. p. I
2

Per Jim Koon Fee Agreement with Receiver ($850.00 per month) .

INCOME APPROACH TO VALUE
(LEASED FEE)
Gross Potential Income:
Rental Income:
$59,525.00
27,012.00
$86,537.00

Silver Mountain
Ski Shop
SUBTOTAL:

$

Suite 5 (NNN)
Wildcat Pizza (7 A) (NNN)
Mountain Cafe (7B) (NNN)
Suite 7C (NNN)

11

"/,(;q ~
8,773

AS 15 11

L.J. zos

SUBTOTAL:
Gross Potential Rental Income
Total Expense Reimbursement (tax reduction of $13,770.00)
Total Potential Gross Income
Vacancy Allowance:
Silver Mountain/Ski Shop cQ._%)

$

(Suites 5, 7A, 7B, and 7C) (21. %)

$

-o(7,0(,'1)_

s-11,_5, 0!.-'L

Total Effective Gross Income:
Operating Expenses:
Reimbursed Expenses:

$18,253.00
1,757.00
30,874.00
$ 83 7.00
$51,721.00

Real Estate Taxes
Insurance
Utilities (HOA)
Maintenance & Repairs
SUBTOTAL:

10,200.002
837.00

Management Fee
Replacement Reserve
Net Operating Income:
Cap Rate
Indicated Value

$

ID:J.1 32 <f
8.25%

$

1,2'-lo,~q,

i
I

DEFENDANT'S
EXH!BIT

Et:;-

ADDENDUM D

'Expense Reimbursements per Mundin (p. 36) less $13,770.00 tax overstatement.

Aug. p. 2
1

Per Jim Koon Fee Agreement with Receiver ($850.00 per month) .

INCOME APPROACH TO VALUE
(LEASED FEE)
Gross Potential Income:
Rental Income:
Silver Mountain
Ski Shop

" AS I 5> ''

$59,525 .00
27,012 .00
$86,53 7.00

SUB TOTAL:
Suite 5 (NNN)
Wildcat Pizza (7 A) (l{NN)
Mountain Cafe (7B) (1\,TNN)
Suite 7C (NNN)

q, (pq"'

$

/ f,, 11 /,

I??, 3V't
111, 7 I~

$b/,t/72

SUBTOTAL :

3i,oo9

$ t
$51,721.00 1
$ I S-q, 130

Gross Potential Rental Income
Total Expense Reimbursement (tax reduction of $13,770.00)
Total Potential Gross Income
Vacancy Allowance:
Silver Mountain/Ski Shop(_£%)

$

(y,;;17)

(Suites 5, 7A, 7B, and 7C) ( 12. %)

$

(fl, 32.'f)

$

I 7\./, Q]j__

Total Effective Gross Income:
Operating Expenses:
Reimbursed Expenses:

$18,253.00
1,757.00
30,874.00
$
83 7. 00
$51,721.00

Real Estate Taxes
Insurance
Utilities (HOA)
Maintenance & Repairs
SUBTOTAL:

10,200.00 2
837.00

Management Fee
Replacement Reserve
Net Operating Income:
Cap Rate
Indicated Value

$

l(L3''
8.25%

$_1,

~'"'q, 3YS
i

ADDENDUM E

I

DEFENDANT'S
EXHIBIT

FF .

ZJ IS

'Expense Reimbursements per Mundin (p. 36) less $13,770.00 tax overstatement.

Aug. p. 3
1

Per Jim Koon Fee Agreement with Receiver ($850.00 per month).

INCOME APPROACH TO VALUE
(LEASED FEE)
Gross Potential Income:
Rental Income:
$59,525 .00
27,012.00
$86.537.00

Silver Mountain
Ski Shop

SUBTOTAL:
Suite 5 (NNN)
Wildcat Pizza (7A) (NNN)
Mountain Cate (7B ) (NNN)
Suite 7C (NNN)

'I, lo ~ l,

$_

_J_t,, 11 C,
13, 3 '+41
-11t-1 11 li
$ 5:,,~11..

SUBTOTAL:
Gross Potential Rental Income
Total Expense Reimbursement (tax reduction of $13,770. 00)
Total Potential Gross Income

$ /

3 'i5., 009

$51,721.00 1

$_} 8'1-, 13_0

Vacancy Allowance:
Silver Mountain/Ski Shop

LO_%)

(Suites 5, 7A, 7B, and 7C) ( 2'].. %)

$_-0" _
$

(lf,32.tl

$

11'6, l/O b

Total Effective Gross Income:
Operating Expenses :
Reimbursed Expenses :

$18,253.00
1,757.00
30,874.00
$ 837.00
$51,721.00

Real Estate Taxes
Insurance
Utilities (HOA)
Maintenance & Repairs
SUBTOTAL :

10,200.00 2
837.00

Management Fee
Replacement Reserve
Net Operating Income:
Cap Rate
Indicated Value

$

615,lP'fB'
8.25%

$

1,L/ol,]'l</

ADDENDUM F

Expense Reimbursements per Mundin (p. 36) less $13,770.00 tax overstatement.

1

1

Per Jim Koon Fee Agreement with Receiver ($850.00 per month).

Aug. p. 4

INCOME APPROACH TO VALUE
(LEASED FEE)

Gross Potential Income:
Rental Income:
Silver Mountain
Ski Shop

,, 1\5

JS I/

SUBTOTAL:
Suite 5 (NNN")
Wildcat Pizza (7A) ~'NN)
Mountain Cafe (7B) (NNN)
Suite 7C (NI\TN)

$59,525 .00
27,012.00
$86,537.00

q,1vq b

$

SUBTOTAL:
Gross Potential Rental Income
Total Expense Reimbursement (tax reduction of$13,770.00)
Total Potential Gross Income

/<,, ]/{p
13, ,4'{:
f<.,, 71 ~
$ S/,l.f11.
$

(33100't

$5 1,721.00 1

189,7!. D

$

Vacancy Allowance:
Silver Molliltain/Ski Shop c!_%)

$

(Suites 5, 7A, 7B, and 7C) (20 %)

$

$

Total Effective Gross Income:
Operating Expenses:
Reimbursed Expenses:

(2,5'1ll)
{ ,o , 2. q 41)

11{,,<'6'-fb

$18,253.00
1,757.00
30,874.00
$ 837.00
$51 ,721.00

Real Estate Taxes
Insmance
Utilities (HOA)
Maintenance & Repairs
SUBTOTAL:

10,200.00"
837.00

Management Fee
Replacement Reserve
Net Operating Income:
Cap Rate
Indicated Value

$_l {t../,Og2.
8.25%
$_L;S, 2., 8 '2..
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'Expense Reimbursements per Mundin (p. 36) less $13,770.00 tax overstatement

Aug. p. 5
2

Per Jim Koon Fee Agreement with Receiver ($850.00 per month).

INCOME APPROACH TO VALUE
(LEASED FEE)

Gross Potential Income:
Rental Income:
Silver Mountain
Ski Shop

$59,525.00
27.012.00
$86,537.00

SUBTOTAL:

$ '"{ I {q

Suite 5 (NNN)
Wildcat Pizza (7A) (NNN)
Mountain Cafe (7B) (NNN)
Suite 7C (NNN)

'I fl

1'1 ,]l ft;
J

3 I 3f./ f.{

( {, f

SUBTOTAL:
Gross Potential Rental Income
Total Expense Reimbursement (tax reduction of $13,770.00)
Total Potential Gross Income

7{ {R

$

51,Lf1?..

$

r3i,oo't

$5 1,721.00 1
$

I Stt» 7 30

Vacancy Allowance:
Silver Mountain/Ski Shop ( 0 %)
(Suites 5, 7A, 7B, and 7C)

(20

%)

$

(/0 I 29'1)

$

17q1 ~3(p

Total Effective Gross Income:
Operating Expenses:
Reimbursed Expenses:
Real Estate Taxes
Insurance
Utilities (HOA)
Maintenance & Repairs
SUBTOTAL:

-0-

$

$18,253.00
1,757.00
30,874.00
$ 837.00
$51,721.00
10,200.002
837.00

Management Fee
Replacement Reserve
Net Operating Income:
Cap Rate
Indicated Value

$

/llt>,t,18
8.25%

$
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ADDENDUM H

Expense Reimbursements per Mundin (p. 36) less $1 3,770.00 tax overstatement.

1

2

Per Jim Koon Fee Agreement with Receiver ($850.00 per month).

Aug.p. 6

1!11~'/
1'4, 7/(,
SUBTOTAL:
Gross Potential Rental Income
Total Expense Reimbursement (tax reduction
Total Potential Gross '""'_,,,,,,,..

$S,:"11~
$ £39', 009 _
$51,721.00 1

13

$

I l'f 1730

Vacancy Allowance:

$-U,3~~-

Silver Mountain/Ski Shop
(Suites 5, 7A, 7B, and 7C) ('10 _%)

$_{10,518)
$

Real Estate Taxes
Insurance
Utilities (HOA)
Maintenance & Repairs

ll,~,f ,s

8,253.00
1,
30,874.00
$51,721.00

Management Fee
Replacement Reserve
Net Operating Income:

10,200.00]

837.00
$ IOJ.,OS 7

ADDENDUM I

$

4 Other
40% Vacancy:

(20,588)

Net Potential Rental Income - 4 Other Units:

Total Net Potential Rental Income:

$113,094

Percentage of Net Potential Rental Income of Silver Mountain:
Percentage of Net Potential Rental Income of 4 Other Units:

Net Operating Income:
Mountain Share

$30,884

n.1%

,27.3%

$102,057
Operating Income at 72. 7%:

Other 4 Units Share of Net Operating Income at 27.3%:
Silver Mountain Income at 6.1 % Cap Rate:

74,193
27,864
1,216,278

Other 4 Units Income at 8.25% Cap Rate:

337,745

TOTAL FAIR J\tfARKET VALUE AS OF 3/5/15:

Page2

$1,554,023

